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Can a constitutional amendment be unconstitutional? Prima facie, this seems like a paradox.
This vexing issue has attracted increased attention in recent years. Whereas the definition of
the nature of constitutional amendment power is among the most abstract questions of ...
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The field of comparative constitutional law has grown immensely over the past couple of
decades. Once a minor and obscure adjunct to the field of domestic constitutional law,
comparative constitutional law has now moved front and centre. Driven by the global spread ...
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This paper deals with the question of an amendment to the constitution that has been made
pursuant to the formal requirements of the constitution but deviates from its basic structure.
The paper explores different views regarding this question in comparative law. It also ...
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Formal constitutional amendment rules are the gatekeepers to the constitutional text. They
detail the procedures for changing the written constitution,'specify what is subject to or
immune from formal amendment, 2 promote deliberation about constitutional meaning, 3 ...
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Can constitutional amendments be unconstitutional? The problem of'unconstitutional
constitutional amendments' has become one of the most widely debated issues in
comparative constitutional theory, constitutional design, and constitutional adjudication. This ...
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In 2007 the International Association of Constitutional Law established an Interest Group
on'The Use of Foreign Precedents by Constitutional Judges' to conduct a survey of the use
of foreign precedents by Supreme and Constitutional Courts in deciding constitutional ...
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Constitutions serve to delineate state powers and enshrine basic rights. Such matters are
hardly uncontroversial, but perhaps even more controversial are the questions of who
(should) uphold (s) the Constitution and how constitutional review is organised. These two ...
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It was part of the foundational myth of ancient constitutions that they were given by a wise
man—Ilegislator, like Lycurgus in the case of Sparta, worthy of hero worship by posterity.
Though these ancient constitutions were often subject to fundamental changes, in principle ...
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No part of a constitution is more important than the rules that govern its amendment. Given
the important functions served by formal constitutional amendment rules, we might expect
constitutional designers to entrench them against ordinary amendment, for instance by ...
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Democratic theory conventionally defines a constitution as a 'higher law'that cannot be
changed through normal lawmaking procedures in a popularly elected assembly. |
Exceptional legal entrenchment is said to insulate constitutional rules from the majoritarian ...
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Starting with the historical development of constitutional government in Turkey, the author
analyzes the basic characteristics of the present Turkish Constitution (that of 1982), the
fundamental structure of the state (the legislature, executive, and the judiciary), the special ...
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This article examines whether there are any limitations on constitutional amendment powers
that are external to the constitutional system and above it—'supra-constitutional'limits. It
considers the theory and practice of the relationship between natural law, international law ...
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This article is built around three general observations. The first is that, in the current stage of
the development of constitutional theory and practice, there is a need to create procedures
allowing the review of constitutional amendments. The second is that traditional ...
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Constitutional review, known in the United States as 'judicial review', originated in the United
States. It took the form of a practice in which upon finding a statute inconsistent with
constitutional norms a court gave the statute no legal effect in the case at hand and, because ...
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Can a constitutional norm be unconstitutional? This idea seems, at first sight as a self-
contradiction. Unconstitutionality is commonly referred to those ordinary laws, inferior to the
constitution, which violate it. Constitutional norms, in contrast, carry an equal normative ...
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Principle
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This article reflects on the protection of territorial integrity in the Ukrainian constitution,
especially on its provision of unamendability, against the backdrop of the 2014 Crimean
crisis. At the general level, we examine whether constitutional theory can offer answers ...
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The distinction between strong and weak judicial review occupies a privileged place in
comparative constitutional law. This article argues that it is necessary to generate a new
typology that includes two other increasingly influential models. The two 'new'models can be ...
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This article provides an introduction to the basic institutional features of constitutional courts
(CCs), as well as an overview of the small but growing comparative literature on their
design, function, impact, and legitimacy. It presents the CC as an ideal type, with its own ...
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Across the United States, voters in many states have enacted initiative constitutional amendments
that abrogate protections for equality and fundamental rights. In most cases, state supreme courts
have upheld the validity of these amendments, undermining protections for fundamental rights ...
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This Article examines the legitimacy of judicial review of the merits of proposed new
constitutions and constitutional amendments. But we first have to deal with a preliminary
question: Are constitution-making and constitutional-amending organs subject to any ...
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Constitutional democracies do not usually tie their choice of proportional election with the
need to counterbalance this choice by adopting either bans on extremist political parties or
the “unconstitutional constitutional amendment” doctrine. Nor do scholars offer countries a ...
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The issue of unconstitutional constitutional amendments is extremely topical in the field of
national and comparative constitutional law. In a recent article (2013), Roznai signals that
'the global trend is moving towards accepting the idea of limitations—explicit or implicit—on ...
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This chapter is the Israeli contribution to a comparative project on the citation of foreign
precedents in constitutional adjudication. This project brings together constitutional law
scholars from different states and different legal systems to deal with the use of foreign law ...
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Necrocracy or Democracy? Assessing Objections to Constitutional Unamendability
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Unamendability is a growing trend in global constitutionalism. Yet, unamendability, as a
constitutional mechanism, raises various challenges and objections. Mainly, by perpetuating
certain constitutional rules, values and institutions, unamendability exacerbates the 'dead ...
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Do different types of procedure affect the degree of politicization of constitutional courts in
European democracies? We argue that they do and we find evidence that supports this
assumption in our analysis of the German, Bulgarian and Portuguese courts. We show that ...
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La imposicion de limites sustantivos, no meramente procedimentales, a las reformas
constitucionales puede considerarse como un caso agravado de la tension entre la
democracia y el constitucionalismo. Este articulo muestra que esos limites son hoy una ...
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This paper offers a critical rereading of the history of judicial review of constitutional
amendments in Turkey. We argue that, contrary to appearances, the claim to a power of
amendment review on the part of the Turkish Constitutional Court does not fit Ran Hirschl's ...
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Debates over judicial supremacy are not limited to the United States, and the concept of
judicial supremacy is contested in polities worldwide. However, public law scholars studying
judicial supremacy globally have largely taken a US-and W estern-centric approach in ...
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DE Landau, R Dixon, Y Roznai - Global Constitutionalism, 2019 - cambridge.org

The unconstitutional constitutional amendment doctrine has emerged as a highly successful,
albeit still controversial, export in comparative constitutional law. The doctrine has often
been defended as protecting a delegation from the people to the political institutions that ...
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Constitutional architects usually include in constitutional texts an unamendable clause
known as constitutional entrenchment. A constitutional entrenchment serves different
purposes such as, shielding and preserving high valued constitutional norms and distancing ...
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One of the first cases my state constitutional law students encounter is Omaha National Bank
v. Spire, in which the Nebraska Supreme Court considered a challenge to an initiative-
created state constitutional amendment concerning corporate ownership of real estate used ...
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Almost all contemporary constitutions are entrenched, in other words, harder to amend than
ordinary laws.“Entrenchment clauses” further raise these hurdles. They make amendments
to certain parts of a constitution or amendments under certain circumstances either more ...
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Do Member States of the EU have a free hand in drafting Accession Treaties, or are there
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This paper clarifies the role and position of the Head of State from a comparative
perspective, as well as the protection of that institution from an extra constitutional dismissal
via constitutional amendment. Its starting point was the exercise by the Constitutional Court ...
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Many modern constitutions today contain what is called eternity clauses (also known as
constitutional entrenchment), which make one or more constitutional provisions
unamendable. The Constitution of the People's Republic of Bangladesh (hereafter 'the ...
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Although it has not been constitutionally empowered to do so, the Turkish Constitutional
Court has exercised substantive review of constitutional amendments under three different
constitutional settings, striking down amendments to the normally amendable provisions of ...
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This article reflects on the protection of territorial integrity in the Ukrainian constitution,
especially on its provision of unamendability, against the backdrop of the 2014 Crimean
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This research work examines the silent nature of the Constitutional Council 1 as regards
Constitutional amendment mechanisms and considers its impact on the constitutionality of
the Cameroon 2 constitution. This work looks at the undermined constitution of Cameroon ...
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This paper intends to reveal the role played by the constitutional courts or other bodies
entitled to perform the constitutional review of normative acts in enhancing the significance
of the National Basic Laws and in developing their content. The research will try to show that ...
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There is a growing scholarly interest in the issue of unconstitutional constitutional
amendments. Generally speaking, this issue concerns whether there should be some limits
to constitutional amendments and whether courts should control those limits. In this sense ...
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When defining the content of essential elements of a democratic Rechtsstaat/rule of law, it is
necessary to take into account in particular the fact that this concept plays five possible roles
in the constitutional system of the Czech Republic: the eternity clause, the frame of reference ...
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steps of Lord Steyn, 2 that good faith may be implied in fact" in any ordinary commercial
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In this introductory chapter to our edited volume on “An Unamendable Constitution?
Unamendability in Constitutional States,” we explore one of the most fascinating—and
controversial—developments in constitutional design in the last half-century: the rise of ...
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Legal scholarship on the unamendability of constitutional provisions tends to focus on legal
systems with a strong tradition of judicial review of legislation. Legal systems such as the
United Kingdom and The Netherlands, where the constitutionality of laws is a matter for the ...
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on amending certain constitutional principles; second-order unamendability that refers to ...
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Abstract Constitutional Conciliation Commission (Anayasa Uzlagsma Komisyonu—AUK) of
Turkey, established after the 2011 general elections but called off after the commission
could not overcome an impasse on a number of issues, was nevertheless a significant ...
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The quest of this study primarily focuses on the problems of 'rules of amendment'of the state
constitutions in Ethiopia; in comparison with the general jurisprudence and with experience
of other federations'. To search these problems of the state constitutions, literature survey ...
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This article focuses on the adoption of temporary measures within the generally rigid
constitutional sphere. Commentators frequently contemplate the extent to which temporary
constitutional measures are adequate and necessary within a constitution that is meant to be ...
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Adopting a historical institutionalist approach, this article examines judicial empowerment
through constitutional change in a comparative study of Chile and Turkey. It identifies the
historical process by which the judiciary was granted constitutional mechanisms of judicial ...
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Historically, all Turkish constitutions, starting from the Ottoman Constitution of 1876 and
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Judicial review and constitutional entrenchment are often held to be illegitimate from the
point of view of democratic theory (Waldron 2006; Bellamy 2007). This worry, it would
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Ongoing discussions on the need to amend the effective Constitution of the Republic of
Poland of 2 April 1997 or to enact a new Fundamental Law have made the question on the
limits of permitted modifications of system-related decisions to become increasingly ...
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country, are protected by the Ombudsperson and, without any doubt, the Constitutional
Court. These two public authorities, established pursuant to constitutional provisions, have a ...
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Constitutional approaches have been frequently employed in recent international legal
literature. This unavoidably triggers the question of the quality of international law as a
constitutionalized legal system. This thesis attempts to answer such a question by ...
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Securities regulation is a controversial subject. For example, investor advocates contend
that today's US securities regulatory apparatus contains too many exemptions and
loopholes and is too lenient in enforcing anti-fraud requirements. Meanwhile, financial firms ...
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On March 4, 2016, the Constitutional Court of Moldova declared a constitutional amendment
unconstitutional, which had been enacted 15 years prior. 3 Upon the request of a group of
deputies, the Court invalidated the introduction of the parliamentary election of the president ...
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This decision was a complete surprise. 5 Although it was highly controversial among both
politicians and legal observers, it was nevertheless eagerly accepted by the political elite.
This was probably caused by the fact that the three-fifths majority requirement had caused a ...
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The amending power is crucial to enable each generation to adapt a constitution to newly
changing realities. However, the power has also the risk of bringing radical change on it by
modifying the core elements of the document. Based on comparative and analytical ...
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At the end of 2014, we invited I* CON Board members to reflect on the books that had had a
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In recent years, there is an idea in Indonesia political discourse to restore the original
version of the 1945 Constitution to undo the liberal-democratic amendments introduced
between 1999 and 2002, because in the eyes of some Indonesian public figures, these ...
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A short history of constitutionalism in Georgia consists of rather fast changes in the basic
rules of the country. In this thesis | would like to turn the reader's attention to question the
existing approach of the Constitutional Court of Georgia in dealing with the challenged ...
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Leaving constitutional space to sub national units so as to frame their own constitutions is an
invariable practice across most federations. While, because of fallible but capable of
learning from experience, human nature; change in the environment within which the ...
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Irak'ta Federal Yuksek Mahkemenin gérevlerinden biri de anayasaya uygunluk denetimi
yapmaktir. Federal Yiksek Mahkeme, hem temyiz mahkemesi hem de anayasa mahkemesi
konumundadir. Bu mahkeme, kanunlarin anayasaya uygunlugunu denetlemek suretiyle ...
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Anotace V diplomové préaci se zabyvame defasistizacnimi proménami italského pravniho
fadu zapocatymi v pribé&hu druhé svétové valky. V jednotlivych kapitolach se vénujeme
politické situaci v Italii na za¢atku uvedeného procesu, zékladnim obrystm fasSistické ...
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Diplomova prace je vénovana problematice materialniho ohniska Ustavy. Po pfedstaveni
pojmu demokratického pravniho statu, autor pfechazi k charakteristice Gstavy a jeji typologii.
Tyto kapitoly maji Gvodni charakter. V nasledujici kapitole se autor vénuje otazce klauzule ...
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W ostatnich latach w literaturze prawniczej koncepcji tozsamosci konstytucyjnej poswigcono
duzo uwagil. Jednak jej tre$¢ oraz znaczenie nadal pozostaja nie do konca jasne. Badania
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La imposicion de limites sustantivos, no meramente procedimentales, a las reformas
constitucionales puede considerarse como un caso agravado de la tension entre la
democracia y el constitucionalismo. Este articulo muestra que esos limites son hoy una ...
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Anayasa yapimi, en kisa bigimiyle, temel toplumsal tercihlerin yapilmasi olarak
tanimlanabilir. Blyuk dlctde ideolojik nitelikli bu temel tercihler siyaset, hukuk, hatta
ekonomi alanina iliskin olabilir. Anayasalarda ifadesini bulan bu tercihler toplum yagsaminin ...
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Memperbincangkan pemikiran Sri Soemantri diantara deretan pemikir hukum Indonesia
tentu saja tak dapat kita lepaskan dari hukum tata negara, khususnya hukum konstitusi.
Betapa tidak, sebab beliau merupakan seorang pejuang konstitusi par excellence yang ...
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El articulo critica la dicotomia prevalente politico/jurisdiccional utilizada para clasificar los
sistemas de justicia constitucional; recuerda que en cada sistema de justicia constitucional
conviven al lado de caracteristicas jurisdiccionales formas «politicas» de control de laley, y ...
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This article deals with the elaboration and use of the concept of a basic structure of the
constitution in different jurisdiction, especially from Europe and Latin America. Through this
comparative analysis, it aims to prove that the yardstick employed for constitutional ...
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O presente artigo tem como objetivo discutir a relagéo entre emendas constitucionais,
clausulas pétreas e a durabilidade de uma constitui¢cao, tendo como foco o cenario latino-
americano. Para que uma constituicao nao perca o compasso da histéria, € necessario que ...
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Doktorska prace" Je zména podstatnych nélezitosti demokratického pravniho statu opravdu
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La imposicion de limites sustantivos, no meramente procedimentales, a las reformas
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Makale, timdiyle yeni bir anayasa yapiminin ortaya ¢ikardigi sorunlari, 6zellikle ginimiiz
Tarkiye'si baglaminda ele almaktadir. Bu sorunlar, ne zaman, kimin tarafindan, nasil ve ne
sinirlar i¢inde sorulariyla kavramsallastirilabilir. Son soru, anayasa teorisinde ve ...
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Njemacki Grundgesetz nosi atribut" jednog od najveéih ustava svijeta" iako je njegov tekst
podlozan ¢estim izmjenama i dopunama. Taj se atribut povezuje s Temeljnim zakonom u
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Cezalandirma yetkisinin kullaniminin insan haklarina yonelik en muhtemel tehlike oldugu
sdylenebilir. Sucta ve cezada kanunilik prensibi cezalandirma yetkisinin kétiye
kullaniimasini engellemek amaciyla benimsenmistir." Sucta ve Cezada Kanunilik ...
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Dans le souci de protéger les individus contre I'arbitraire du pouvoir, la Constitution du 1er
ao(t 2000 consacre pour la premiere fois, dans I'ordre juridique ivoirien, un catalogue des
droits fondamentaux. De méme, la Cote d'lvoire a ratifié la plupart des traités de protection ...
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The Annulment of the Decision on Amnesty by the Constitutional Law. The National Council
of the Slovak Republic dealt also in V election period in the draft of the Constitutional Act on
the Annulment of certain decisions on amnesty. The draft of the Constitutional Act was not ...
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