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Turn to page 323

authorities. In its decision of October 12, 1976,'" the Constitutional Court 

determined that the amendment was not constitutional, 12 Decision of June 16, 

1970, No. 1970/31, 8 AMKD 313 (1970), referred to by GOZLER, supra note 

11, at 40. 13 Decision of Apr. 3, 1971, No. 1971/37, 9 AMKD 416 (1971). 

GOZLER, supra note 11, at 97 quotes the judgment (at 428-29), according to 

which the constitutional amendment must fulfill the "requirements of 

contemporary civilization" and must not violate "the coherence and system of 

the constitution." 14 See GOZLER, supra note 11, at 96. 15 TURKISH 

CONST., 1961, as... amended in 1971, art. 147. 16 Decision of Apr. 15, 1975, 

No. 1975/87, 13 AMKD 403 (1975), referred to in GOZLER, supra note 11, at 

42. '7 Decision of Oct. 12, 1976, No. 1976/46, 14 AMKD 134-36 (1976), 

referred to in GOZLER, supra note 11, at 43. 323 #12; 

Turn to page 324

amending, inter alia, article 42 of the Constitution, which deals with rights 

and duties regarding education. The amendment added a provision to the 

Constitution, according to which: "No one can be deprived of the right to 

higher education due to any reason not explicitly written in the law. 

Limitations on the exercise of this right shall be determined by the law." 18 

Decision of Jan. 28, 1977, No. 1977/4, 15 AMKD 106-31 (1977), referred to 

in GOZLER, supra note 11, at 44. '9 Ergun Ozbudun, Judicial Review 

ofConstitutionalAmendments in Turkey, 15 EUR. PUB. L. 533 (2009). 20 

Decision of June 8, 1987 

Turn to page 329

FEDERAL REPUBLIC OF GERMANY 48 (2d ed. 1997); 30 

ENTSCHEIDUNGEN DES BUNDESVERFASSUNGS- GERICHTS 

(BVERFGE] [DECISIONS OF THE FEDERAL CONSTITUTIONAL COURT] 1 

(1970) (Klass case). 41 The source of these provisions is in article 79(3) of the 

Constitution, which states: "Amendments to this Basic Law affecting the 

division of the Federation into Lander, their participation on principle in the 

legislative process, or the principles laid down in Articles 1 and 20 shall be 

inadmissible." 42 For analysis of this case, see GOZLER, supra note 11, at 56. 

43 On certain occasions, dissenting opinions have 

Turn to page 330

wrote:0 Article V ... grants power over the amending of the Constitution to 

Congress alone.... The process itself is political in its entirety, from 45 U.S. 

CONST., art. I, § 3. 46 See U.S. CONST., art. V: "... no Amendment which 

may be made prior to the Year One thousand eight hundred and eight shall 

be in any Manner affect the first and fourth Clauses in the Ninth Section of 

the first Article...." 47 See GOZLER, supra note 11, at 28. 48 See State of 

Rhode Island v. Palmer, 253 U.S. 350 (1920); Dillon v. Gloss, 256 U.S. 368 

(1921); United States v. Sprague, 282 U.S. 716 (1931); Leser v. Garnett 

Turn to page 331

); Jeff Rosen, Was the Flag Burning Amendment Unconstitutional?, 100 YALE 

L.J. 1073 (1990-1991); Raymond Ku, Consensus of the Governed: The 

Legitimacy of Constitutional Change, 64 FORDHAM L. REv. 535 (1995-1996); 

Jason Mazzone, Unamendments, 90 IowA L. REv. 1747 (2004-2005). 52 See 

IR. CONST., 1997, art. 46. 53 See O'Connell, supra note 24, at 61. 54 Luciano 

Maia, The Creation and Amendment Process in the Brazilian Constitution, in 

THE CREATION AND AMENDMENT OF CONSTITUTIONAL NORMs 54, 9 
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(Mads Andenas ed., 2000). ss Id. 56 See GOZLER, supra note 11, at 47. 331 

#12; 

Turn to page 332

not always.60 As we have seen, the U.S. Supreme Court denied itself this 

authority, defining it as a political question.6' 57 See CONSTITUCI6N 

POLiTICA DE LA REPOJBLICA DE CHILE [CONSTITUTION], 1980, art. 82

(2) (Chile). 58 See GOZLER, supra note 11, at 5. 59 S. AFR. CONST., art. 

167(4)(d). See also Albie Sachs, South Africa's Unconstitutional Con- 

stitution: The Transition From Power to Lawful Power, 41 ST. Louis U. L.J. 

1249 (1996-1997). 60 See State v. Lennon, [1935] 1 I.R. 170, 198 (Ir.); 

Abortion Information, [1995] 2 I.L.R.M. 81 (Ir.); Riordan v. An Taoiseach, 

[1999] I.E.S.C. I (Ir.). 61 

 Download PDF

 Download Options

 Email

 MyHein 

Cited by 11 Articles

Accessed 55 Times 

2. The Scope and Limitation of the Amending Power in Ethiopia: Thinking beyond 
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Mekelle University Law Journal, Vol. 4, pp. 1-33

Eshetu, Zelalem
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 All Matching Text Pages (8)

Turn to page 4

amendments proposed either through Congress or conventions has to be 

ratified by three -fourths of the states.14 These procedures are mandatory 

requirements that must be observed on the process of constitutional 

amendments and in order to be valid, an amendment 9 Richard Albert, Non-

constitutional Amendments, Canadian Journal of Law and Jurisprudence, 

Vol. XXII, No. 1 (January 2009), pp. 13-14 10 Kemal Gozler, Judicial Review 

of Constitutional Amendments; A Comparative Study (2008), pp. 27-28 1 

Albert, supra note 9 12 Art. 79 of the German Basic Law 13 Art. V of the US 

Constitution 14 Ibid Vol. 4 

Turn to page 5

an essential variable in this regard. The strong party discipline and a 

widespread culture of coalition among political parties may render a super-

majority requirement to be 15 Gozler, supra note 10, pp. 27-28; George D 

Skinner, Intrinsic Limitations on the Power of Constitutional Amendment, 

Michigan Law Review, Vol. 18 (1999-1920), p. 214 16 Art.79 of the German 

Basic Law and Art. V of the US Constitution 17 Skinner, supra note IS, P. 214 " 

Ibid, p. 214 19 Aharon Barak, Unconstitutional Constitutional Amendments, 

Israel Law Review, Vol. 44 (2011), p. 434 20 Landau, supra note 7, pp. 210-

213 

Turn to page 6

nature of these restrictions on the power varies across countries depending 

on the level of development, the complexity and the heterogeneous 
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characters of the society, the number and nature of the major communities, 

the history, the size and population of the country.2 22 Ibid 23 Barak, supra 

note 19, p. 434 24 Ibid 25 Landau, supra note 7, p. 192 26 Aid 27 Gozler, 

supra note 10, p. 55 2' Ashok Dhamija, Need to Amend a Constitution and 

Doctrine of Basic Features (revised 1' ed., 2007), pp. 290-296. More on the 

nature and the contents of unamendable provisions, Vol. 4 June 2016 #12; 

Turn to page 10

limitation. He argues based on the concept of inner unity, identity, or sprit of a 

constitution and notes that every constitution has its own identity and sprit.6 He 

further claims that as an amendment assumes the continued existence of a 

constitution so that the amending power may not ruin the inner " Dhamija, 

supra note 28, pp. 252-283; Roznai, supra note 28, p. 8 According to the 

studies conducted by Yaniv Roznai and Ashok Dhamija, around 70% of the 

constitutions have no express substantive limitations. 52 Gozler, supra note 

10, pp. 76-77 53 Sudhir Krishanaswamy, Democracy and Constitutionalism in 

Turn to page 12

discussions. It goes beyond the theoretical discourse and has some practical 

endorsement through different court decisions. The Indian Supreme Court, 

for instance, affirmed the assertion of implied limitations in Minerva Mills Ltd 

v Union of India.69 In this seminal case, the Court held that there are 61 Ibid 

66 Skinner, supra note IS, P. 214 67 Gozler, supra note 10 , p. 72 6' 

Dhamija, supra note 28, P 331-332, 433. The exhaustive list of all the basic 

features of the Constitution have not been provided by the judiciary. 

However, the supremacy of the Constitution, the rule of law, the principle of 

Turn to page 13

Sc 1213, Supreme Court Advocates- on-record Association v Union of India 

(1993) 4SCC 441: AIR 1994 SC268, Pudyal v Union of India (1994) SUPP 

1SCC 324, and Klhoto Hollohan v Zachillhu AIR 1993 SC 412: 1992 SUPP(2) 

SCC651. (See Dhamija, supra note 28, pp. 336-340 and Gozler, supra note 

10, pp. 88 -89) 70 Dhamija, supra note 28, pp. 330,340,341-360 71 Ibid 72 

Gozler, supra note 10, p. 84 73 Ibid, pp. 78-80. National Prohibition Case, 

235U.S. 350 (1920) In this case it was argued that the substance of the 18th 

amendment is contrary to the Constitution. The argument is based on the 

assertion that 

Turn to page 14

decentralization 76 Ibid 77 Ibid; Dhamija, supra note 28, pp. 340-360. On 

this point, Kemal Gozler also identified certain limitations on the doctrine. 

See Gozler, supra note 10, pp. 66-74 71 Ibid 79 CUD Manifesto, available 

at: hap: www. Kestedamena. Org . (last visited on Sep. 19, 2012); See also 

Tegaye Regassa, The Making and Legitimacy of the Ethiopian Constitution: 

Towards Bridging the Gap Between Constitutional Design and Constitutional 

Practice , Afrika Focuse, Vol. 23, No. 1 (2010) pp. 85-118 o Ibid " Leonardo 

R. Arriola, Ethnicity, Economic Conditions, and Opposition Supports: 

Evidence From 

Turn to page 27

preambles as a tool in constitutional interpretation is commonly invoked in 

Ukraine and Germany as well.1'¢ The Preamble of the FDRE Constitution that 

embodies in a solemn form the ideas and aspirations of the Nations, 

Nationalities, and Peoples has such an interpretive role to determine the scope 

of the amending power. Accordingly, the power must be construed in the light 
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147 Gozler, supra note 10, p. 69; Barak, supra note 19, p. 337 148 Liav Orgad, 

The Preamble in Constitutional Interpretation, International Journal of 

Constitutional Law, Vol. 8, No. 4, I-CON Vol. 8 No. 4 (2010), p. 175 149 Ibid "0 
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Ankara Bar Review , Vol. 3, Issue 1 (January 2010), pp. 35-42
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3 Ankara B. Rev. 35 (2010)

 All Matching Text Pages (1)
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that all "constituent states" have their own constitutions, legislative, 

executive and judicial organs and powers defined under the separation of 

powers framework in the constitution of the federation and the fact that 

federal government does not have any authority or power over the 

constituent states. For this reason, the criticisms aimed at Christofias were 

not directed against the concept of the "two con- 6 Kemoal GOZLER, D-iw (i. 

TG , Bursa, Iki Ktite Yayldrn , 2007, p 159 hup:iw wkibrisget cov/ haber/kiI i]

840/(histofia- %22Cozumn-plani-sekilleniyor%22htmn, last accessed 1 3 

122009 8... http:w i ~v~vun org/ga/64/generatdebate/CYshtml, last accessed 

13.12 2009 9 For different terminology used in different countries reterring to 

states in a federation, See GOZLER e p 152 #12; 
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657-720

Roznai, Yaniv (Cited 38 times)
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NORMS IX (Mads Andenas ed., 2000). 10. For comparative studies, see 

KEMAL GOZLER, JUDICIAL REVIEW OF CONSTITU- TIONAL 

AMENDMENTS: A COMPARATIVE STUDY (2008); Gary Jeffrey 

Jacobsohn, An Unconstitutional Constitution? A Comparative Perspective, 4

(3) INT'L. J. CONsT. L. 460 (2006); MARIE-FRANcOISE RIGAUX, LA 

THEORIE DES LIMITES MATERIELLEs A L'EXERCICE DE LA FONCTION 

CONSTITUANTE (1985); O'Connell, supra note 5, at 74. 11. See, e.g., 

Pierre Legrand, The Impossibility of "Legal Transplants," 4 MAAS- TRICHT 
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J. EUR. & COMP. L. 111 (1997); Roger Cotterrel, Comparative Law and 

Legal Culture, in THE OXFORD 

Turn to page 665

During the first half of the nineteenth cen- tury-even before the French explicit 

prohibition on amending the republican form of government-Latin American 

states were influ- enced by ideas from the U.S. Constitution and the French 

Revolution and widely used unamendable provisions in order to protect certain 

principles, tailoring them to local contexts. 43. For an analysis of the formal and 

substantive distinctions between the origi- nal and derived constituent power, 

see KEMAL GOZLER, LE PoUVOIR DE ReVISION CONSTITUTIONNELLE 

12-32 (1995); KEMAL GOZLER, POUVOIR CONSTITUANT 10-28 (1999) 

[hereinafter... GOZLER 1999] . 44. RAYMoND CARRP DE MALBERG, 

CONTRIBUTION A LA THtORIE GlNERALE DE L'ETAT 489-500 (CNRS 

1962) (1922). See also GEORGES BURDEAU, ESSAI D'UNE THtORIE DE LA 

REVISION DES LOIS CONSTITUTIONNELLES EN DROIT FRANQAIS 78-83 

(1930) (distin- guishing between constituent power in a strict sense, which is 

the establishment of the very first constitution outside the law, and the revision 

power, which is the power invested in a statutory body to modify the 

constitutional rules through the legal sys- tem); Roger Bonnard, Les actes 

constitutionnels de 1940, REVUE DU DROIT PUBLIC 46, 48-49 (1942...) 

(original constituent power exists outside of any constitutional authority, 

whereas the amendment power-pouvoir institut6-requires a constitution in force 

for its exercise); see generally GOZLER 1999, supra note 43, at 10-28. 45. 

See Michel Troper, Constitutional Law, in INTRODUCTION TO FRENCH LAW 

1, 11 (George A. Bermann & Rtienne Picard eds., 2008). 46. In France, it was 

held that judicial review of constitutional amendments is not considered within 

the Conseil Constitutionnel's competence. See French Constitu- tional Council 

No. 1962-20 DC, Nov. 6, 1962; French Constitutional Council No. 2003- 469 

Turn to page 676

Consti- tutional Amendments, 62(3) INTL & COMP. L. Q. (forthcoming, 

2013). 125. Decision of Apr. 4, 1950, 2 Verwaltungs-Rechtsrechung No. 65, 

quoted in Dietze, supra note 124, at 15-16. 126. 1 BverfGE 14, 32 (1951); 

see GOZLER, supra note 10, at 84-86. 127. 3 BverfGE 225, 234 (1953), see 

Dietze, supra note 124, at 17-19; GOZLER, supra note 10, at 86-87; 

DONALD P. KOMMERS, THE CONSTITUTIONAL JURISPRUDENCE OF 

THE FEDERAL REPUBLIC OF GERMANY 55 (1989). 128. Orro BACHOF, 

VERFASSUNGSWIDRIGE VERFASSUNGSNORMEN? (1951). 129. Id. at 

35, 47 et seq. I thank Maijorie Kaufman for translating Bachofs book to 

Turn to page 677

the Basic Law extends beyond human dignity to include equality before the 

law, but in the Land Reform II case, the Constitutional Court held that an 

amendment would be unconstitutional only if it affected one of the immutable 

principles explicitly mentioned in Article 79(3); thus the principle of equality is 

not immutable. See 84 BVerfGE 90 (1991); 94 BVerfGE 12 (1990); GOZLER, 

supra note 10, at 61. 131. 30 BVerfGE 1, 24 (1970); see Donald P. Kommers, 

German Constitutionalism: A Prolegomenon, 40 EMoRY L. J. 837, 852 (1991); 

O'Connell, supra note 5, at 55. An English translation of the case is 

Turn to page 687

of Sept. 29, 1988, VfSlg, 11.829; both cited in GOZLER, supra note 10, at 

34-39. See generally Alexander Somek, Constitutional Theory as a Problem 
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of Constituitonal Law-On the Constitutional Court's Total Revision of 

Austrian Constitutional Law, 32 ISR. L. REV. 567 (1998). 182. See, e.g., 

Decision of June 23, 1988, VfSlg, 29, V 102/88; cited in GOZLER, supra 

note 10, at 37. 183. Decision of Mar. 10, 2001, G 12/00, G 48-51/00, cited in 

GOZLER, supra note 10, at 38-39; see also Val'o, supra note 173, at 29; 

Pfersmann, supra note 5. 687 

Turn to page 690

.200 peace, national solidarity and justice; respecting human rights; loyal to the 

national- ism of Atattirk, and based on the fundamental tenets set forth in the 

Preamble." 196. See GOZLER, supra note 10, at 64-66, 95-97; see also 

Ozbudun, supra note 2, and Roznai & Yolcu, supra note 2, at 195-97. 197. 

Decision of Apr.15, 1975, no. 1975/87; Decisions of Mar. 23, 1976, no. 1976/ 

1963 and Oct. 12, 1976, no. 1976/46; Decision of Jan. 28, 1977, no. 1977/4; 

Decision of Sept. 27, 1977, no. 1977/117; see GOZLER, supra note 10, at 42-

47; Roznai & Yolcu, supra note 2, at 195-97. 198. Constitutional Court 
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aspects of preventive control of constitu- tional amendments, Cf Kemal 

Gozler, Judicial review of Constitutional Amendments: A Comparative Study 

(Ekin Press, Bursa 2008); Gary Jeffrey Jacobson, 'An unconstitutional 

constitution: comparative perspective' (2006) 4 Int'l J Con Law 460. 21 Art 

144.1 of the Constitution (Amendments): 'The Government, the President or 

one fourth (1/4) of the deputies of the Assembly as set forth in the Rules of 

Procedure of the Assembly may propose changes and amendments to this 

Constitution'. 22 'Zgjedhjet e parakohshme presidenciale varen nga 

Jahjaga', Pristina-based 

Turn to page 144

review of laws. Quoted in Kemal Gozler, Judi- cial Review of Constitutional 

Amendments. A Comparative Study (Ekin Press, Bursa 2008) 29. 53 Cf n 19 

and the text accompanying it. 54 He used this term in his analysis of the 

Chapter II of the Weimar Constitution. These 'entrenched provisions', 

according to him, represented a second German constitution of Germany 

alongside the Weimar Constitution. This was so because, in his view, this 

Chapter limited the power of the president and the government of the Reich 

since it created additional and special duties for these bodies in favor of 

ordinary German... amended under any situation and to which all other 

provisions of the German Constitution are subordinated. Cf Kemal Gozler, 
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Judicial Review of Constitutional Amend- ments. A Comparative Study, 55-56, 

84-86; Donald P Kommers, 'German Constitutionalism: A Pro- legomenon', 

858-859, n 60. 56 Article Five of the United States describes the process 

whereby the Constitution may be altered. Alter- ing the Constitution consists of 

proposing an amendment or amendments and subsequent ratification. Once 

ratified, amendment or amendments become a valid part of the Constitution, 

provided that no state 'shall be... deprived of its equal suffrage in the senate,' 

without its consent. In a similar fashion, the Constitution of Norway of 1814 

speaks of the ban on any amendment that runs against the prin- ciples and the 

very spirit of the original text of the Constitution. Cf more on these issues in 

Kemal Gozler, Judicial Review of Constitutional Amendments. A Comparative 

Study, 10-12, 28-34, 78-80; Lech Garlicki and Zofia A Garlicka, 'Review of 

Constitutionality of Constitutional Amendments (An Imperfect Response to 

Imperfections)', 205 at n 46. @ Verlag Osterreich 144 #12; 

Turn to page 149

-04 Regarding the Election of the President of the Republic of Kosovo of 22 

February 2001. Karl Sm it, Tri Vrste Pravnonaucnog Misljenja (Biblioteka 

Parerga, Beograd 2003). Kemal Gozler, Judicial review of Constitutional 

Amendments. A Comparative Study (Ekin Press, Bursa 2008). Lech Garlicki 

and Zofia A Garlicka,'External Review of Constitutional Amendments? 

International Law as a Norm of Reference' (2012) 44 Israel L Rev 343. Lech 

Garlicki and Zofia A Garlicka, 'Review of Constitutionality of Constitutional 

Amendments (An Imperfect Response to Imperfections)' (2012) 1 J Const 

L/Revue De Droit 
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derived from 57 Anna Gamper and Francesco Palermo, "The Constitutional 

Court ofAustria: Modern Profiles of an Archetype of Constitutional Review", 3

(2) J. Comp. L. (2oo8), 64-79, at 69. (Footnote omitted from citation.) 58 

Kemal Gozler, Judicial Review of ConstitutionalAmendments: A 

Comparative Study (Ekin, Bursa, 2oo8), 34-37. This book was cited by the 

Czech Court in the Melik case (at 4629) to support its claim that: 'The 

development of democratic constitutionalism in democratic countries at 

present emphasizes the protection of values identifying a constitutional 

system of freedom and... democracy, including alternative forms of judicial 

review of constitutional amendments." Gbzler's book in fact shows that there 

is still a very wide range of views on the matter, with several noteworthy 

states (such as France, the United States, Norway and Turkey under its 

1982 Constitution) not authorizing courts to safeguard aspects of their 
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constitutions deemed unalterable, such as republican guaranty clauses. 59 

Gozler, op.cit. note 58, 37-39. The Czech Court in the Melik decision 

mentions one of them, Case G i2/oo (accessible at ) but botches (at 4629) 

its citation, giving it as VgGH 16.327 rather than VfSlg. 16.327/2001, and the 

date (giving ii November instead of ii October 2oo). It thereby duplicates an 

error in Hollander's 2005 article "Materidlni ohnisko fistavy a diskrce 

fistavodirce" (at 323). 6o Gozler, op.cit note 58; Richard Stith, 

"Unconstitutional Constitutional Amendments: The Extraordinary Power of 

Nepal's Supreme Court", I(i) Am. UJ. Int'IL. &Poly (1996), 47-77; 

GaryJeffreyJacobsohn, 'An Unconstitutional Constitution? A Comparative 

Perspective", 4(3) Int'lJf. Cont. L. (2oo6), 460-487; and Richard Albert 
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iken; ozellikle i~tirakler (m. 2/b. 6), devletin sermaye payi en az % 15 ve en 

fazla % 50 olan anonim §irketlerdir. Ticaret §irketlerinin kooperatif dyeligine 

arth (18) Steiner, H. (Cev." Celal Uzel/Haluk Uzel): Az Gelimi§ Ulkelerde 

Kooperatifler ve DevIet, Ankara 1966, s. 45. Hazar, N., Kooperatifgilik Tarihi, 

Geni~letilmi§ tlaveli 3. Baski, Ankara 1990, s. 266-274. (19) Gozler, K.: 

Idare Hukuku, C. I, Ankara 2003, s. 483. (20) 233 sayfli KHK. bu kavramlari 

tanimlamaktadir (m. 2): MUessese, "sermayesinin tam ami bir iktisadi devIet 

teekkuine veya kamu iktisad! kurulu~una ait 
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-99, http://www.koopkur.org.tr/pdf/koop/146.pdf, 25.10.2006). Gozler, K.: dare 

Hukuku, C. 1, Ankara 2003. Hazar, N.: Kooperatifqilik Tarihi, 3. Baski, Ankara 

1990. Helm, F.: The Economics of Cooperative Enterprise, London 1968. ICA: 

Coooperatives and the States, London 1980. Karayalqm, Y.: Ticaret Hukuku, 

C. If ( irketler Hukuku), Ankara 1973. Oguzman/Seliqi: Ki~iler Hukuku Dersleri, 

Gerqek ve Tzel Ki~iler, istanbul 1988. Ozmen, K.: Yap Kooperatifleri ve 

Uygulamasi, Istanbul 2000. Ozsunay, E.: Medeni Hukukumuzda Ttizel Ki~iler, 

Istanbul 1982. [Ydl 2006 #12; 
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actual examples, following a 6 Kemal GOZLER, TirkAnayasa Hukuku, Ekin, 

Bursa 2000, p.180-181. 7 Bflent TANOR, Nemci YGZBA$IOGLU, 1982 
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http://www.anayasa.gov.tr/images/loaded/ pdf 

dosyalari/THECONSTITUTION OF THE REPUBLIC OF TURKEY.pdf 9 As 
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